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T
he recent gazetting of the Tourism, Con-

struction, Integrated Transport and Forestry 

Codes in terms of section 9(1) of the Broad-

Based Black Economic Empowerment Act 

53 of 2003 has already led to some con-

cerns as to the application of these Codes 

and their statuses vs the generic Codes of Good 

Practice on Broad-Based Black Economic Empow-

erment (the Codes) contained in Codes 000 to 800.  

Although the Codes determined that a Sector Code 

has equal status to the Generic Codes, it is clear 

from Notices in terms of which these Sector Codes 

were gazetted that the Sector Code is binding on 

all stakeholders that form part of that specific sector 

(see the paragraph on the first page of the notices 

that immediately precedes the Minister’s signature).  

One would assume that these stakeholders include 

the entities listed in Clause 7 of the Tourism Code 

(Scope of Application) and in the case of Construc-

tion Code those entities who derive more than 50% 

of their turnover from construction related activities.

The application of this provision would on the face 

of it mean that where a Measured Enterprise falls 

within these sectors, it would be obliged to tender its 

BEE certificate in terms of the particular Sector Code 

from the date of publishing of the Notice, even if it 

has already obtained a valid certificate in terms 

of the Generic Codes.   Apart from the cost impli-

cation of this, it would also place a considerable 

administrative burden on a Measured Enterprise to 

undergo a further verification in terms of the new 

Sector Code.  An even bigger problem with this is 

that some of the Sector Codes contains different 

thresholds from the Generic Codes for determining 

the classification of an enterprise as an EME, QSE or 

Large Enterprise.  

Although we believe this distinction to be unlawful, a 

court of law will have to make a ruling in this regard.  

In the meantime it would however be possible that 

an entity is, for example an EME in terms of the Ge-

neric Codes but a QSE in terms of the Construction 

Code which would have far reaching implications 

for that particular entity.

Although the Tourism Sector Council apparently 

contemplated a transitional period to allow for the 

phasing in of the new Sector Code, no mention 

of this is made in the Sector Code itself and it can 

therefore not offer any relief in this regard.  The Con-

struction Code on the other hand does make provi-

sion for a transitional period but this period is akin 

to the “transitional period” provided for in the Ge-

neric Codes and is therefore merely a mechanism 

for measuring your Construction Code Score with 

reference to the “Ownership” and “Management” 

elements alone as opposed to the entire scorecard.  

As such it does not facilitate the phasing out of the 

use of the generic scorecard and does not offer re-

lief either.

Upon closer examination of the relevant provisions 

of the Codes and the Notices in terms of which the 

Sector Codes have been gazetted, one has to con-

sider that the issuing of a Sector Code must be done 

in terms of Section 9 of the Act read together with 

Statement 003 of Code 000.  It is therefore important 

to note that a Sector Code can only be valid if it 

adheres to the provisions contained in the Generic 

Codes which prescribe how it should be established 

and aligned with the Generic Codes.  Where it there-

fore contradicts or goes above what the Act or the 

Codes allows it to do it is regarded as “ultra vires” 

(outside the law).  In this regard one should consider 

that paragraph 4.3 of Statement 003 of Code 000 

says that a Sector Code enjoys equal status to the 

Generic Code.  

It would therefore appear that any provision in a 

Sector Code or the notice in terms of which it is is-

sued will be ultra vires where it purports to award a 

higher status to the Sector Code than the Generic 

Code.  To the extent that the provision contained in 

notices to these Sector Codes that these Codes are 

now binding on all stakeholders in those sectors, im-

plies that all entities within those sectors now have to 

have themselves verified in terms thereof, that pro-

vision is ultra vires.   Even more problematic would 

be the inference from this provision that a Measured 

Enterprise in such a sector would have to apply the 

Sector Code in evaluating all its suppliers.  

In other words, presentations made by an entity of its 

BEE status in terms of the Generic Codes should not 

be construed as a misrepresentation on the grounds 

that it is an entity within a sector which has a Sector 

Code.  Further to this, a Measured Enterprise (irre-

spective of what sector it belongs to) that has been 

furnished with a certificate in terms of the Generic 

Codes by a supplier from, for example the Construc-

tion Sector, would be entitled to calculated its pro-

curement spend from such supplier by reference 

to the generic certificate – seeing that it carries the 

same status as the Construction Code certificate.

However where a private or State Tender Board re-

quires that entities within the Tourism Charter pres-

ent them with a B-BBEE status in terms of the Tourism 

Codes, such an entity will need to comply and have 

itself re- verified, as it is a specific requirement of the 

Tender.   Also, by virtue of the application of Section 

10 of the Act, if the Tender Board is state controlled, 

it would, in our view, be under an obligation to re-

quire compliance with the Sector Code where the 

Tender related to a sector specific initiative.

The phasing in of the Sector Verification Certificates 

will remain problematic for the first year as it could 

have a potential cost and administrative implication 

for companies that have already undergone a ge-

neric verification in the current year.  Businesses that 

have not undergone verification for the current year 

will be well advised to obtain verification in terms of 

both the Generic Codes and the Sector Codes, es-

pecially where they would fall into different size clas-

sifications (EME, QSE or Large) upon application of a 

Sector Code.  Both verifications could very well be 

performed as part of the same verification engage-

ment and should therefore not materially increase 

the associated costs.


